Editor's note: Reconsideration denied by Oder dated March 16, 1998

ALPINE TI MBER CORP.
| BLA 94-882 Deci ded Novenber 4, 1997

Appeal froma decision of the Ml heur Resource Area Manager, Bureau of
Land Managenent, (regon, assessing danages for tinber trespass. R 030-
7557,

Affirned.
1. Trespass: Measure of Danages

Uhder 43 CF. R 8§ 9239.1-3(a), unless state | aw
provides stricter penalties, the nmni numdanmages
applicable to nonw | I ful tinber trespass include tw ce
the fair narket value of the tinber at the tine of the
trespass, and BLMs assessnent of danages so cal cul ated
wll be affirned where the record supports its
conputation of the anount of board feet of tinber cut,
and no evidence to the contrary is submtted.

APPEARANCES  J. David Qoughlin, Esq., Baker dty, Qegon, for Appellant;
Ral ph Heft, Ml heur Resource Area Manager, Vale, Qegon, for the Bureau of
Land Managenent .

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

A pine Tinber Gorporation (A pine) has appeal ed an August 2, 1994,
Deci sion of the Mal heur Area G fice, Bureau of Land Managenent (BLMN),
Qegon, assessing $12,384 in damages for a tinber trespass.

h Novenbber 6, 1993, a BLMofficial issued an "Initial Report of
Uhaut hori zed Wse" stating that a | arge ponderosa pi ne had been cut in
trespass on BLMland in the SWNE/%of sec. 4, T. 18 S, R 37 E,

Wl lanette Meridian, Ml heur Gounty, O egon.

By letter of January 25, 1994, BLMnotified A pine that the tree was
renoved while Al pine was | oggi ng adj acent private tinber |and during
et ober 1993, and that a survey woul d be perforned in the spring of 1994 to
determne the location of the property |ine between BLMand the private
land. The BLMal so i ssued a trespass notice stating that "9.9 Md. F.
[thousand board feet] of Ponderosa P ne" had been cut and renoved in
violation of Oegon lawand 43 CF. R § 9239.0-7.
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h August 2, 1994, BLMi ssued the Decision under appeal. That
Decision nerely stated that there had been no response to the trespass
notice and that "[y]our liability is sumarized on the enclosed bill." The
bill was for 9,000 board feet (Mf) of ponderosa pine sawtinber @$688/ M
for atotal of "$6,192.00 (sgl.) $12,384.00 (Cbl.)." The bill required the
paynent of $12, 384.

A pine's reasons for appeal, which were included in its notice of
appeal, are quoted in their entirety:

1. The tree that was cut was outside the narked boundari es
of the BLMproperty.

2. The tree did not contain 9,000 Mf [sic].
3. The val ue of the tinber was not $688/ M

In his answer, the Ml heur Resource Area Manager states that BLMs
1994 survey showed the tree stunp to be 25.89 feet inside public land. The
Area Manager relates in his answer that two BLMforesters neasured "the
subj ect stunp and tree length to the cut top. The top was very easy to
find as it lay beside the skid trail which left quite a depression from
this big tree being skidded to the landing. There was no evi dence t hat
this top had been noved fromwhere it fell when the tree was cut down."
(Answer at 2.) FHomthe average stunp di aneter (64.75 inches), the
foresters determined that the tree had a dianeter breast hei ght of 64
inches. Fomthe neasurenent between stunp and the top of the cut (114.5
feet), it was determned that seven | ogs, each 16 feet in |length, had been
renoved. Net vol une was determined by taking the formclass and a def ect
and breakage al | onance fromthe "1973 Castl e Rock tinber sale in the sane
area of this trespass.” |d. The BLMcal cul ated a net vol une of 9 Mf.
The Area Manager states that BLMs val ues were al so run through the Forest
Service conputer in . llins, which yielded a net figure of 10 Mf.
However, BLMbased its assessnent on 9 Mf and determined fair narket val ue
"by averagi ng val ues provided by BLMs Qegon Sate Gfice and a val ue from
the O egon Departnent of Revenue | nmedi ate Harvest Val ue Tax (Severance)
Tables.” |d.

The Area Manager further provided a detailed explanation for BLMs
determnation of the value of the tinber at $688/ Mf. He also stated that
Qegon Sate lawrequires the paynent of "doubl e stunpage val ue for non-
W llful trespass.” (Answer at 1.)

At the tine Apine filed its notice of appeal inthis case, it did not
have the benefit of the Area Manager's expl anation of the basis for the
cal cul ation of trespass danages. The Decision itself provided no
supporting rationale for requiring the paynent of $12,384. However, A pine
has filed no response to the Area Manager's Answer. Thus, we are left wth
A pine's conclusory allegations of error and the Area Manager's detail ed
expl anat i on.
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[1] Ve have reviewed the case file in light of the danage
calculations offered in the Area Manager's Answer and find no reason to
disturb the result based on the conclusory all egations of error.
Assessnent of danages is governed by 43 CF. R § 9239.1-3(a), which
provi des:

Lhless Sate | aw provides stricter penalties, in which case
the Sate lawshall prevail, the fol |l ow ng mni numdanages appl y
to trespass of tinber * * *:

* * * * * * *

(3) Twcethe fair market value of the [tinber] at the tine
of the trespass when the violation was nonw || ful, and 3 tines
the fair narket value at the tine of the trespass when the
violation was wllful.

Apine has failed to present any evidence to cast doubt upon BLMs
conclusions either wth regard to the survey or the val uation of the ti nber
taken in trespass. In a case such as this, the burden is on the Appel | ant
to show by a preponderance of the evidence that BLMs survey was in error,
and/or that its value cal culations were flaned. See Fed Wl ske, 137 | BLA
211, 217-19 (1996). Nb show ng of error has been nade.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Franklin D Arness
Admini strative Judge
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